RECENT DEVELOPMENTS
JURISDICTION

-ALIENS,

FEDERAL COURTS AND

THE LAW OF NATIONS

The appellants, citizens of the Republic of Paraguay now
residing in the United States, brought an action in the United
States District Court for the Eastern District of New York against
appellee for the wrongful death of Joelito Filartiga, a Paraguayan
national (appellants' son and brother, respectively). The complaint
alleged that in 1976, the appellee, then a Paraguayan inspector
general of police, tortured and killed Joelito in Paraguay in retaliation for his father's political opposition to the government of
Paraguay. Appellants claimed jurisdiction under the Alien Tort
Statute, 28 U.S.C. § 1350.1 Personal service of process was
obtained upon the appellee at the Brooklyn Navy Yard, where he
was awaiting deportation from the United States.! The district
court dismissed the complaint for lack of subject matter jurisdiction,' largely due to two recent second circuit decisions: Dreyfus
v. Von Finck,' and IT v. Vencap, Ltd.' On appeal, Held: reversed.
The Alien Tort Statute, 28 U.S.C. § 1350, provides federal
jurisdiction for tort suits brought by aliens for deliberate acts of
torture perpetrated under color of official authority, regardless of
the nationality of the parties, because such acts violate universally accepted norms of the international law of human rights, and
therefore the law of nations.'
The Alien Tort Statute states that "the district courts shall
have original jurisdiction of any civil action by an alien for a tort
only, committed in violation of the law of nations or a treaty of the
United States."7 It has been held to require neither a minimum
' Jurisdiction was also claimed under the general federal question provision, 28 U.S.C. §
1331 (1976).
After dismissal of the complaint by the district court, applications by appellants for
stays of deportation were denied by the U.S. Court of Appeals for the Second Circuit and
the U.S. Supreme Court, and the appellee ultimately returned to Paraguay.
, The district court therefore did not reach appellee's motion to dismiss for forum non
conveniens, and subsequently it was not considered by the appeals court.
534 F.2d 24 (2d Cir.), cert. denied, 429 U.S. 835 (1976).
519 F.2d 1001 (2d Cir. 1975).
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). "Alien Tort Statute" is terminology
employed by the Filartigacourt. 28 U.S.C. § 1350 has also been called the Alien Tort
Claims Act. Benjamins v. British European Airways, 572 F.2d 913, 916 (2d Cir. 1978).
28 U.S.C. § 1350 (1976).
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amount in controversy nor satisfaction of the diversity of citizenship statute, 28 U.S.C. § 1332.8 The Alien Tort Statute originated
in the Judiciary Act of 1789 and has existed virtually unchanged
since that time.9 The rationale underlying the statute is a Congressional desire that matters of international significance or
matters that risk political entanglements be originally cognizable
in the federal courts. 10 The statute is based upon the federal
government's constitutional power over foreign relations," and
may be viewed as a particular provision for federal question jurisdiction.12
Despite its age, the Alien Tort Statute has been virtually
ignored until the last twenty years. 3 The resulting paucity of
cases has afforded only limited judicial interpretation of the
' Lynch v. Household Fin. Corp., 405 U.S. 538, 549 n. 17 (1972), reh. den., 406 U.S. 911, on
remand, 360 F. Supp. 720 (1972); Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328
(D. Pa. 1966); Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857, 863 (D. Md. 1961).
' Judiciary Act § 9, 1 Stat. 73, 77 (1789). The jurisdictional grant was originally concurrent with the state courts and the circuit courts, although it is now originally in the federal
district courts.
," Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 n.25 (1964). The need for uniformity in dealings with foreign countries became evident early in U.S. history. As Alexander
Hamilton pointed out, denial of justice to an alien, either through affirming an unjust judgment or failing to provide a forum, was classed as a violation of the law of nations under the
doctrine of sovereign ratification. Since such violations were considered a just cause for
war, it seemed intolerable to permit one state's indiscretion to draw the entire nation into a
war. THE FEDERALIST 535-540 (Cooke, ed. 1964). Nevertheless, just such a situation existed
under the Articles of Confederation, and was one of its primary defects according to James

Madison. 1 M.

FARRAND, THE RECORDS OF THE FEDERAL CONVENTION

19 (rev. ed. 1937). To in-

sure that the federal judiciary had cognizance over matters of international moment that
risked potential foreign entanglements, the delegates to the Constitutional Convention
enacted the forerunner of the Alien Tort Statute. Because the grant of jurisdiction is
originally in the federal courts, it may be assumed that 28 U.S.C. § 1350 is adequate
grounds for dismissal of state court jurisdiction under the preemption doctrine. See Crotty,
The Law of Nations in the District Courts: Federal Jurisdiction Over Tort Claims by
Aliens Under 28 US.C. § 1350, 1 B.C. INTL & COMP. L.J. 71, 75-76 (1977); Dickinson, The
Law of Nations as Part of the National Law of the United States, 101 U. PA. L. REV. 26,
34-40 (1952); Humphrey, A Legal Lohengrin. FederalJurisdiction Under the Alien Tort
Claims Act of 1789, 14 U. S.F.L. REV. 105, 113-15 (1979); Moore, Federalism and Foreign
Relations, 1965 DUKE L.J. 248, 291-92. See generally Blum & Steinhardt, FederalJurisdiction over InternationalHuman Rights Claims: The Alien Tort Claims Act after Filartigav.
Pena-rala,22 HARV. INT'L L.J. 53 (1981); Comment, 15 GA. L. REV. 504 (1981); 33 STAN. L.
REV. 353 (1981).
" Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). See also C. WRIGHT, A.

E. COOPER, 14 FEDERAL PRACTICE AND PROCEDURE 248 (1976).
" Lynch v. H.F.C., 405 U.S. 538, 549 n.17 (1972); see also C. WRIGHT, A.
COOPER, supra note 11.

MILLER &

MILLER & E.

" See Cohen v. Hartman, 490 F. Supp. 517, 518 (S.D. Fla. 1980); and Valanga v.
Metropolitan Life Ins. Co., 259 F. Supp. 324 (D. Pa. 1966). See also Humphrey, supra note
10, at n.7. See generally Annot., 34 A.L.R. Fed. 388 (1977).
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phrase "a tort only, in violation of the law of nations" within the
meaning of the statute.14 The cases interpreting the statute have
consistently followed the directive of the Supreme Court in
United States v. Smith that the law of nations "may be ascertained by consulting the works of jurists, writing professedly on
public law; or by the general usage and practice of nations or by
judicial decisions recognizing and enforcing that law."15 In 1963, in
Lopes v. Reederei Richard Schroder,18 a Pennsylvania district
court developed the frequently cited 7 definition that the phrase
in violation of the law of nations . . means, inter alia, at least a
violation by one or more individuals of those standards, rules or
customs (a) affecting the relationship between states or between
an individual and a foreign state, and (b) used by those states for
their common good and/or dealings inter se.18
Two subsequent cases added their own refinements to the basic
Lopes test. In Valanga v. Metropolitan Life Insurance Co., 9 the
plaintiff, a citizen and resident of the Soviet Union, sued for the
proceeds of an insurance policy that were denied him by a company rule barring payments to Iron Curtain country payees. In
dismissing what it called an obvious contract claim, the court
stated that for jurisdiction to lie under section 1350, the alleged
conduct must raise issues of potentially widespread international
political impact, which could constitute an affront to the power and
dignity of the nations involved. 0 In a suit by a former German resident against West German citizens for alleged wrongful confiscation of property in Nazi Germany in 1938, and for subsequent
wrongful repudiation of a settlement agreement, the Second Cir" Dreyfus v. Von Finck, 534 F.2d 24, 30 (2d Cir. 1976), cert. denied 429 U.S. 835 (1976).
See also Khedival Line S.A.E. v. Seafarers' Int'l Union, 278 F.2d 49, 52 (2d Cir. 1960) (per
curiam); Valanga v. Metropolitan Life Ins. Co. 259 F. Supp. at 327 (D.Pa. 1966).
" 18 U.S. (5 Wheat.) 153, 160-61 (1820), wherein the Court looked to the works of commentators such as Grotius and Lord Bacon to find that piracy on the high seas violated the law
of nations. Cited in Lopes v. Reederei Richard Schroder, 225 F. Supp. 292, 295 (D. Pa. 1963).
6 225 F. Supp. 292 (D. Pa. 1963).
" See, e.g., IT v. Vencap, Ltd., 519 F. 2d 1001, 1005 (2d Cir. 1975), on remand, 411 F.
Supp. 1094 (D.N.Y. 1975); and Cohen v. Hartman, 490 F. Supp. at 518 (S.D. Fla. 1980).
" Lopes v. Reederei Richard Schroder, 225 F. Supp. at 297 (D.Pa. 1963). In this suit by a
resident alien against an alien shipowner for the unseaworthiness of the defendant's ship,
the court examined the case law and authorities such as Kent, Story, and Brierly, and concluded that unseaworthiness was a doctrine unique to this country and was not a violation
of the law of nations.
, 259 F. Supp. 324 (D.Pa. 1966).
Id. at 328.
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2 held that the law of nations was not
cuit in Dreyfus v. von Finck"
self-executing so as to vest a plaintiff with individual legal rights,
and that violations of international law do not occur when the aggrieved parties are nationals of the acting state. 2
Heretofore, the only modern case that based jurisdiction upon
the Alien Tort Statute for a tort only in violation of the law of
nations was A bdul-Rahman Omar Adra v. Clift.1 In that case, the
Lebanese ambassador to Iran brought an action against his exwife, alleging that she had prevented him from taking legal custody of their daughter, to which he was entitled under Moslem
and Lebanese law. The ambassador charged that the mother concealed the daughter's name and nationality on a falsely obtained
Iraqi passport and travelled to the United States. The court held
that the actions of the mother in unlawfully withholding custody
of the child from the entitled parent amounted to a tort within the
statute.24 The court also held that international travel under a
falsified passport violated the law of nations, as a wrongful act
against the governments of Lebanon and the United States.' The
court noted that although federal courts usually decline jurisdic-

" 534 F.2d 24 (2d Cir. 1976). The plaintiff also alleged jurisidiction under the treaty provision of section 1350, in that the defendant's conduct violated the Hague Convention, the
Kellogg-Briand Pact, the Treaty of Versailles and the Four-Power Occupation Agreement
The court held that only when a treaty prescribes rules by which private rights may be
determined may the treaty be relied upon for enforcement of such rights, and that the
treaties cited conferred no rights that the plaintiff could enforce.
For a criticism of the Dreyfus rationale, see Crotty, supra note 10, at 78-79.
195 F. Supp. 857 (D. Md. 1961). In Bolchos v. Darrell, 3 F. Cas. 810 (No. 1607) (D.S.C.
1795), a predecessor to section 1350 was relied upon as an alternative basis of jurisdiction
(primary jurisdiction was in admiralty) in a suit by a French privateer for restitution of
seized neutral property (slaves) aboard the prize ship of a belligerent nation. But see Moxon
v. Brigantine Fanny, 17 F. Cas. 942 (No. 9895) (D. Pa. 1793), holding that a suit for restitution was not a suit for a "tort only" within the statute. In a 1907 Attorney General's Opinion, it was stated that a predecessor to section 1350 would provide a right of action and a
forum to Mexican citizens injured when an irrigation company changed the channel of the
Rio Grande River in violation of a treaty with Mexico. 26 Op. Att'y Gen. 250 (1907). O'Reilly
de Camara v. Brooke, 209 U.S. 45 (1908), which denied jurisdiction by holding that the
seizure complained of was lawful since it was ratified by the U.S. government, may imply
that an unjustified seizure of an alien's property in a foreign country by a U.S. official
comes within 28 U.S.C. § 1350. See Khedival Line S.A.E. v. Seafarers' Int'l Union, 278 F.2d
49 (2d Cir. 1960). For a discussion of the impact of the foreign relations questions in these
cases, see Humphrey, supra note 10, at 116-22.
" Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857, 862 (D. Md. 1961). The court construed this as a tort action, notwithstanding the fact that the relief sought was custody of
the child and not money damages. Id. at 863.
" Id. at 864-65. The acts violated U.S. immigration laws (8 U.S.C. § 1182, 18 U.S.C §
1546), as well as the right of the Lebanese Republic to control the issuance of passports to
its nationals.
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tion in domestic relations cases, the importance of the foreign
relations questions involved in cases of this type were distinguishable and justified jurisdiction under 28 U.S.C. § 1350.1
The court's decision in the Filartigacase is immediately significant, if only for the scarcity of cases granting jurisdiction under
the Alien Tort Statute. The court attributed the lack of successful
suits to the preliminary review of the merits section 1350 cases
receive at the jurisdictional threshold -a more stringent standard
of review than that accorded general federal question cases
because of the requirement of alleging a "violation" of the law of
nations. The court also pointed out that the Filartiga case
involved better established and more universally recognized
norms of international law than did previous cases.
However, the unique aspect of the Filartiga decision is its
discussion of the customary sources of international lawY In its
examination, the court reviewed not only the opinions of a number
of commentators and authorities,' but also looked to several
international agreements and United Nations declarations, most
notably the United Nations Charter," the Universal Declaration of
Human Rights,' and the Declaration on the Protection of All Per" Id. at 865. See Crotty, supra note 10, at 80-81; and Humphrey, supra note 10, at 123.
United States v. Smith, 18 U.S. (5 Wheat) 153 (1820). See also The Paquete Habana,
175 U.S. 677, 700 (1900).
28 For example, the Filartigacourt summarized the affidavits
of appellants' experts as
follows:
Richard Falk, the Albert G. Milbank Professor of International Law and Practice at Princeton University and a former Vice President of the American Society
of International Law, avers that, in his judgment, "it is now beyond reasonable
doubt that torture of a person held in detention that results in severe harm or
death is a violation of the law of nations." Thomas Franck, professor of international law at New York University and Director of the New York University
Center for International Studies offers his opinion that torture has now been
rejected by virtually all nations, although it was once commonly used to extract
confessions. Richard Lillich, the Howard W. Smith Professor of Law at the
University of Virginia School of Law, concludes, after a lengthy review of the
authorities, that officially perpetrated torture is "a violation of international law
(formerly called the law of nations)." Finally, Myres MacDougal [sic], a former
Sterling Professor of Law at the Yale Law School, and a past President of the
American Society of International Law, states that torture is an offense against
the law of nations, and that "it has long been recognized that such offenses vitally
affect relations between states."
630 F.2d at 879 n.4.
2
See 59 Stat. 1033 (1945) providing at article 55 that "the United Nations shall promote...
universal respect for, and observance of, human rights and fundamental freedoms for all."
Id. at art. 55.
" G.A. Res. 217, (III)(A) (Dec. 10, 1948) stating that "no one shall be subjected to torture."
'7
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sons from Being Subject to Torture. 1 Stressing throughout the
opinion the evolutionary nature of the law of nations,' the court
indicated that certain international accords embody principles of
binding, customary international law," and that those accords
demonstrate the "general assent of civilized nations",M that the
principles are of their mutual, not several, concern. The court concluded that the law of nations confers fundamental rights upon all
people vis-a-vis their own governments,8 and that freedom from
torture is among these rights. The court, therefore, overruled
what it called the dictum in Dreyfus v. Von Finck, which stated
that "violations of international law do not -occur when the
G.A. Res. 3452, 30 U.N. GAOR, Supp. (No. 34), U.N. Doc. A/1034 (1975), providing in

"

part:
For the purpose of this Declaration, torture means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted by or at
the instigation of a public official on a person for such purposes as obtaining from
him or a third person information or confession, punishing him for an act he has
committed or is suspected of having committed, or intimidating him or other persons. It does not include pain or suffering arising only from, inherent or incidental
to lawful sanctions to the extent consistent with the Standard Minimum Rules for
the Treatment of Prisoners.
Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment. Any act of torture or other cruel, inhuman
or degrading treatment or punishment is an offense to human dignity and shall be
condemned as a denial of the purposes of the Charter of the United Nations and
as a violation of human rights and fundamental freedoms proclaimed in the
Universal Declaration of Human Rights.
Id.
, See, e.g., Judge Kaufman's statement that "it is clear that courts must interpret international law not as it was in 1789, but as it has evolved and exists among the nations of the
world today." Filartiga v. Pena-Irala, 630 F.2d at 881 (after discussion by the court of Paquete Habana, 175 U.S. 677, at 700 (1900), where a traditional prohibition against seizing
enemy fishing ships during wartime was held to have ripened into a binding rule of international law).
' Id. at 883. In response to appellee's argument that the treaties were not self-executing,
the court recognized a choice of law issue not before the court on appeal. Id. at 889.
Id. at 881.
This conclusion is more in keeping with the theory of the law of nations prevailing at
the time of the enactment of the Constitution and the Judiciary Act of 1789 than are any of
the more modern treatments of section 1350. Given the great popularity of the natural law
theory of the law of nations, of which Vattel was the most influential publicist, the Framers
certainly contemplated access to the federal courts by individuals to redress violations of
international law. Many commentators agree that the shift from the enforcement of individual rights coincided with a shift toward positivism as the dominant legal theory. The
Filartigacourt's findings might be seen as a reaction to the agitation from many sources for
greater judicial enforcement of individual human rights. Any in depth discussion of these

issues is beyond the scope of this paper. See generally J. BRIERLY, THE LAW OF NATIONS
(1963); 9. VATTEL. LE DROIT DU GENS (1793, 1st ed. 1758); Crotty, supra note 10; Dickinson,
supra note 10; Dickinson, The Law of Nations as Part of National Law of the United
States, 101 U. PA. L. REV. 792 (1953); and Humphrey, supra note 10.
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aggrieved parties are nationals of the acting state."' The court
characterized its holding as coming within the Lopes rule, which
views the law of nations as only regulating international intercourse, in that the nations of the world have deemed it important
to their interrelationships to address domestic human rights violations.
Turning back attacks made on constitutional grounds by the
appellee, the court held that the First Congress' jurisdictional
grant to the federal courts over transitory torts committed in
violation of the law of nations was constitutionally proper under
Article III. Indeed, the judicial power under Article III extends to
"all Cases ...arising under.., the Laws of United States," and
as
the court pointed out, those "Laws" include the common law of
the United States. The court then stated that the law of nations
was an integral part of the common law of the eighteenth century,
which became part of the United States common law upon the
adoption of the Constitution, and that therefore the law of nations
is undeniably part of the law of the land.37
Furthermore, Congress was not required to have acted pursuant to article I, § 8, el. 10 to define the law of nations for that
law to be part of the laws of the United States. The court indicated that United States courts have often dealt with rules of international law not previously codified by an act of Congress. 9 As
Chief Justice Waite wrote in United States v. Arjona, "[w]hether
the offense ... is an offense against the law of nations depends on
the thing done, not on any declaration to that effect by
Congress."40
The major importance of the Filartigacase for future litigation
Dreyfus v. Von Finck, 534 F.2d 24, 31 (2d Cir. 1976). The court distinguished Dreyfus
on the ground that there existed no consensus in international law on the subject matter in
question. Filartiga v. Pena-Irala, 630 F.2d at 888 n.23. Such consensus, as the court pointed
out in its discussion of Sabbatino, is an important prerequisite to jurisdiction. The Sabbatino case dealt in large part with the Act of State Doctrine, which was raised by appellee
for the first time on appeal and was not properly before the court; however, the Filartiga
court doubted that the doctrine was applicable since the act was in violation of Paraguay's
laws and Constitution and was unratified by its government.
" Filartiga v. Pena-Irala, 630 F.2d at 887, relying, e.g. on Paquete Habana, 175 U.S. 677,
at 700 (1900); see also W. BLACKSTONE, 1 COMMENTARIES 263-64 (1st ed. 1765-69); Dickinson,
supra note 10, at 26.
a'"The Congress shall have the Power . .. to define and punish Piracies and Felonies
committed on the high Seas, and Offenses against the Law of Nations." U.S. CONST. art. 1 §
8, cl. 10.
Filartiga v. Pena-Irala, 630 F.2d at 889.
o United States v. Arjona, 120 U.S. 479, 488 (1887). See also Ex Parte Quirin, 317 U.S. 1,
29 (1942).
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is the establishment of enforceable legal rights for individuals
under the law of nations, and the provision of a forum for redressing violations of these individual rights under 28 USC § 1350,
regardless of where the cause of action arose or the nationality of
the parties involved. This view coincides with the intention of the
Framers and of the statute to a greater extent than does the
holding in the Dreyfus decision. Subsequent cases must elucidate
the extent to which individual rights are protected by the law of
nations. However, it is certain that the Filartigadecision is a progressive and significant expansion of the ability of the federal
judiciary to provide justice to those who otherwise may have no
forum.
Finally, various commentators may disapprove of the court's
use of U.N. declarations, unratified by the United States Senate,
to define international law violations. The disapproval is based on
the fear that continued reliance by the federal courts on these
documents as definitive statements of law could allow future proclamations of the United Nations to dictate the laws applied by
U.S. courts, wholly without legislative assent. This is a legitimate
concern, and courts would do well to remember that these
documents are only a part of the evidence to which they should
look in fulfilling their ultimate duty of ascertaining and defining
the law of nations.
Jeff Ballew

